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DISCIPLINING OF PERSONNEL RESPONSIBLE FOR ARBITRARY
AND CAPRICIOUS WITHHOLDING ‘ '

Among the changeé in the Act effected by the 1974 Amend-~
ments is the addition of the following provision concerning
disciplining of agency persomnel, 5 U.S.C. 552(a)(4)(F):

"fhenever the court orders the production
of any agency records improperly withheld from
the complainant and assesses against the United
States reasonable attorney fees and other liti-
gation costs, and the court additionally issues
a written finding that the circumstances surround-
ing the withholding raise questions whether agency
personnel acted arbitrarily or capriciously with
respect to the withholding, the Civil Service Com-
mission shall promptly initiate a proceeding to
determine whether disciplinary action is warranted
against the officer or employee who was primarily
responsible for the withholding. The Commission,
after investigation and consideration of the
evidence submitted, shall submit its findings
. and recommendations to the administrative authority
of the agency concerned and shall send copies of
the findings and recommendations to the officer
or employee or his representative. The administra-
tive authority shall take the corrective action
that the Commission recommends." :

Congress did not expect this provision to be invoked
often, but only "in unusual circumstances.” 120 Cong. Rec.
H 10002 (Oct. 7, 1974) (Congressman Moorhead); see also :
120 Cong. Rec. H 10006 (Oct. 7, 1974) (Congressman Erlemborm).
The provision originated in the Senate bill, under which
the court was required to take action if it found that the
employee's withholding of records was "without reasonable
basis in law." The Conference Committee changed this to
"arbitrarily and capriciously." See Conf. Rept. p. 10.
Tt is thus clear that, to justify comnencement of Civil
Service Commission proceedings, much more is required than
a judicial determination that an agency has erred in its
interpretation of the Act.
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The procedures to be followed by the Civil Service
Commission were discussed by Congressman Moorhead, 120
Cong. Rec. H 10001-2. He stated that they might include a
hearing, and would be in accord "with regular civil ser-
vice procedures," The employee's rights would include
"the right to appeal any adverse finding by the Commission.'
The statute directs the agency in question to "take the
corrective action that the Commission recommends,' and with-
out further specification leaves the choice of such cor-
rective action to the discretion of the Commission.

The court's findings under §552(a) (&) (F) relate to
"the officer or employee who was primarily responsible for.
the .withholding.' Within an agency, responsibility for.
withholding is coextensive with authority to deny. The
agency should therefore fix such authority with absolute-
clarity in its regulations, both with respect to initial*
denials and appeals. On this point, see pp. 13-15 of the
Dzcember 11, 1974 Preliminary Guidance Memorandum, Appendix

111-B, below. .

In addition to the special problems relating to the
case of a request for records classified by another agency
(see I-A above), occasions will arise in which the protection
of information contained in a record held by one agency is
of primary concern to another agency. The 1974 Amendments
explicitly recognize the existence of such situations by
making special provision for agency consultation in such
circumstances. See 5 U.S.C. 552(a)(6)(B)(iii). When a
denial is made at the request of another agency, and out
of regard for its primary interest or expertise, the person
in the other agency who made the request to deny may be a
"person responsible for the denial."™ 5 U.S.C. 552 (a2)(6)(C).
However, such a result might be proper only if he is advised
by the withholding agency, before his final recommendation
to deny is accepted, that he will be so designated in the
denial letter, and is in fact so designated.




